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A Watershed Year For Employment-Based 
Immigration?
Law360, New York (January 02, 2015, 11:15 AM ET) -- 
On Nov. 20 and 21, 2014, President Obama unveiled 
the Immigration Accountability Executive Action (IAEA), 
a series programs, policy changes and projects to be 
carried out by numerous executive agencies, including 
United States Citizenship and Immigration Services, 
Immigration and Customs Enforcement, Customs and 
Border Protection, Department of Labor and the State 
Department. The IAEA addresses all areas of 
immigration policy, including enhancements to border 
security, changes to deportation priorities, a program to 
provide work authorization to three million 
undocumented immigrants, and a program to encourage 
citizenship.

In addition, the IAEA has proposed an ambitious set 
recommendations to address several of the most vexing 
issues in the employment-based immigration arena: 
highly skilled foreign students with no visa options after 
graduation; the prohibition on work authorization for 
spouses of H-1B workers; inconsistent regulations among various visa types; arcane rules 
and policies for the labor certification process; thousands of visa numbers that go unused 
annually while some wait 10 years or more for visa numbers; and the lack of appropriate 
immigration options to address the special circumstances of startup companies and 
entrepreneurs.

Fixes for Foreign Students

Under current policy all foreign students who graduate with a bachelor’s degree or higher 
receive 12 months of optional practical training (OPT) after graduation. In 2008, 
regulations were adopted to give an additional 17 months of OPT to students who had 
most recently graduated in particular majors involving science, technology, engineering 
and mathematics, commonly known as “STEM” fields. The list of STEM fields eligible to 
participate has been expanded since 2008 and now includes about 400 different majors. 
The extension of OPT was approved to give STEM students two opportunities to enter into 
the H-1B lottery to obtain a visa number under the regular cap of 65,000 and additional 
cap of 20,000 for master’s degree graduates. If the STEM graduate was not selected 
during the first year of eligibility, he or she could remain on OPT for another year and 
enter the H-1B lottery again the second year. But because it is truly a lottery, there was no 
guarantee that the STEM student would be picked the second year either, and in fact many 
STEM graduates have had to leave the United States, once their additional OPT time was 
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complete. This problem has caused a huge outcry among U.S. employers who do not 
understand why we give these students the best education in the world and then our 
immigration system forces them to leave the United States and use that education in 
another country.

Under the IAEA, the president has asked Customs and Border Protection, which monitors 
the OPT program, to consider expanding the list of qualifying STEM majors; allow students 
to qualify using their penultimate or ultimate degree, and also to extend OPT for STEM 
student beyond the current maximum of 29 months. A possibility under discussion would 
be to allow these students to stay on OPT until they were successful in securing an H-1B in 
the annual lottery. This change will require the agency issue new regulations that must go 
through notice and comment procedure. Any improvements to OPT for these students will 
also involve stronger agency enforcement and greater oversight of and by foreign student 
advisers, who have the responsibility to ensure the STEM students are employed and that 
employment is related to their majors.

Work Authorization for H-4 Spouses of H-1B Workers

Under current law, no work authorization is available for any H-4 nonimmigrant. Earlier 
this year, a regulation was proposed to allow certain H-4 spouses to obtain work 
authorization. The comment period ended on July 11, 2014, with 7,500 comments being 
received. To date, the regulation has not been finalized, in spite of promises to have if 
done by the end of 2014. The IAEA has reiterated this promise.

Under the proposed version of the regulation, only those H-4 spouses of H-1B workers who 
have reached certain milestones in the lengthy green card process would be eligible to 
apply for work authorization: The H-1B worker must either have an approved I-140 
Immigrant Petition or have been granted an extension of H-1B status under the American 
Competitiveness in the Twenty-first Century Act of 2000 (AC21). These extensions are 
granted to H-1B workers who have been in the green card process for more than 365 
days, but do not yet have an I-140 approved.

Immigration advocates do not anticipate that these eligibility criteria will be expanded, in 
spite of urging from many constituencies to do so. As proposed, the regulation is 
anticipated to affect 100,600 people during the first year with 35,900 new applicants each 
year.

Inconsistent Policies and Regulations E-3, H-1B1 and L-1B

Under current law, when an employer files an application to extend the visa status of an 
employer-sponsored status holder, such as an H-1B, L-1B or TN, regulations provide for 
240 days of work authorization to cover the period of time between the expiration of the 
worker’s status and the time it will take USCIS to approve the extension request, which 
can sometimes be six months or more. However, the E-3 specialty worker visa for 
Australians and the H-1B1 specialty worker visa for Chileans and Singaporeans were 
created after the regulations, and therefore were not covered by the 240-day provision. 
This has created lost time from work for E-3 and H-1B1 visa holders as well as business 
and administrative headaches for their employers. The IAEA has directed USCIS to fix this 
problem with new regulations as soon as possible.

The IAEA has also indicated that a new memo providing guidance on the definition of 
“specialized knowledge” for adjudicators working on L-1B applications will be forthcoming 
soon. This has been an area of concern for multinational companies and their advocates 
over the last two years, as the USCIS definition of “specialized knowledge” has so devolved 
that the visa category has become almost useless for employers.

PERM Modernization Project
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PERM is the acronym that refers to the labor certification process that many employers 
must go through in order to sponsor a foreign national employee for legal permanent 
residence. During the PERM process, the employer must undertake a set of DOL-prescribed 
recruitment steps to demonstrate that there is no American worker who is ready, willing or 
able to fill the position that they foreign national employee is filling. The PERM process is 
notoriously odious for the DOL’s lack of forgiveness for any mistake or typographical error 
no matter how unintentional or small. For example, an obvious typo on the application 
form of a date of a particular recruitment step is likely to cause a denial of the application, 
but only after the DOL has had the application in process for over 12 months and the 
employer has spent thousands of dollars on required newspaper print ads. Because there is 
no way in the DOL PERM process to correct the mistake, the employer and the employee 
must start over from the beginning.

The IAEA has directed the DOL to undertake a PERM modernization project, to address 
issues such as the inability of employers to correct obvious errors, the use of outdated and 
expensive modes of recruitment, such as newspaper print ads. Currently, there is no 
application fee for a PERM application, but the project requires the DOL to consider a 
“premium processing fee” to speed up application processing. A program to fast track 
certain PERM applications is long overdue, as a PERM approval is often the key to eligibility 
for extensions of a foreign national’s H-1B status beyond the six-year minimum. This type 
of benefit, would assist employers in keeping essential employees working in the United 
States, instead of having to send them abroad, as is often the case now, when PERM 
applications are delayed by denials and long DOL processing times.

Visa Modernization Program

Among the IAEA’s many orders was a memorandum giving the secretary of state in 
consultation with the director of USCIS and the OMB four months to study ways to improve 
and modernize the immigrant visa system. Immigrant visas equate to the number of green 
cards that are issued per government fiscal year. This number is subject to per country 
and per category quotas. For some categories, foreign nationals from certain countries 
wait years for a visa number to become available. The employment-based third preference 
for Indian citizens is so backlogged that it is impossible to determine how long it will take 
someone in this line to become a permanent resident. Estimates go as high as 25 years. 
While many deserving immigrants wait inordinate amounts of time, the government 
wastes hundreds of visas every year by failing to allocate all of those available during the 
fiscal year. Under current law, the unallocated visas do not carry over and so are lost. The 
IAEA directs the relevant agencies to improve the counting system so that visas are not 
lost, and to devise ways to better predict monthly visa usage by USCIS, so that all 
available visas are made available in time to be used by USCIS.

Another possibility that will be studied by this group is to eliminate the current policy of 
counting derivative family members (spouses and children under 21) under the visa 
quotas. It is estimated that one-half to two-thirds of all the available visa numbers go to 
family members, thereby further reducing green cards available for the principal 
applicants. Pundits believe that this provision has a strong chance to be implemented in 
2015. This would be a watershed moment for employment-based immigrants as this 
change would eliminate the backlogs in many categories.

Concurrent Filing of I-485 Adjustment of Status Applications

The I-485 Adjustment of Status Application is the final step in the green card process. 
Regulations state that it can only be filed when a visa is immediately available, defined as 
the first date when the State Department indicates that a visa in the relevant quota for the 
relevant country is available. There are several benefits to having an I-485 application filed 
with USCIS, including receipt of a work authorization card, a travel document, elimination 
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of the need to file additional H-1B or other nonimmigrant visa extension applications, and 
the ability to change employers after the I-485 application has been pending for 180 days. 
The IAEA had directed USCIS to study and likely implement a new policy to allow I-485 
applications to be filed at the time applicants submit their I-140 petitions.

This potential change would be welcomed by employers and would bring huge relief to 
many employment-based immigrants in backlogged categories. If able to file their I-485s 
when they first get into the back of the green card line, rather than when they reach the 
front of the line, their spouses would obtain work authorization, they would have more 
freedom to change jobs, and they would be able to travel more easily, as whey would not 
need to obtain visas abroad for reentry into the United States. Even better news is that 
this change does not require a regulatory fix, only an announcement from USCIS 
headquarters that the policy has changed.

Only Time Will Tell

2015 could be a watershed year for immigrants, their employers and immigration 
attorneys, but as they say only time will tell. Successful implementation of the IAEA will 
require strong agency leadership, focus and perseverance in the face of political 
opposition, possible funding shortages, and legal challenges. Implementation of even a few 
of the many proposals in the IAEA will be a significant victory for all who are affected by 
employment-based immigration policies.

—By Valentine A. Brown, Duane Morris LLP

Valentine Brown is a partner in Duane Morris's Philadelphia office and an instructor for the 
Duane Morris Institute, which provides training in all areas of employment law for human 
resource professionals, in-house counsel, benefits administrators and managers through 
classes in Philadelphia, client-site trainings and webinars.
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