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Possible Paths President Obama Can Take On 
Immigration 
Law360, New York (August 04, 2014, 11:56 AM ET) -- The White House has been considering 
executive action on immigration since 2010. An 11-page memo 
to then-U.S. Citizenship and Immigration Services Director 
Alejandro Mayorkas from his chief policy makers and 
strategists was leaked to the press in August of that year. This 
memo is a laundry list of things the Obama administration 
could do without legislation to allow more undocumented 
immigrants to obtain temporary legal status and make the 
current immigration system more palatable to legal 
immigrants, their employers and family members. 
 
Two provisions from this 2010 memo have already been 
implemented: deferred action for childhood arrivals, 
implemented in June 2012, and parole in place for military 
members, implemented in June 2013. A third recommendation, 
work authorization for H-4 spouses of H-1B workers, is in the 
final stages of the regulatory process and should be 
implemented before the end of the year. 
 
At the time USCIS was considering its options in 2010, it could not have anticipated the current 
crisis, with its overwhelming flow of unaccompanied minors from Central America and Mexico. The 
memo does not address such a scenario, but it has nevertheless brought the various sides of the 
issue into stark relief. Proponents of executive action argue that Congress' steadfast unwillingness 
to attempt to reform the system, including its current refusal to pass a funding bill to address the 
immediate border crisis, gives the president a wide berth in the matter. Opponents of executive 
action argue that the ongoing border situation has depleted the country’s political will for 
immigration reform, and any measures taken to legalize the undocumented will only encourage a 
further influx of immigrants seeking the same treatment. 
 
This immigration conundrum has far too many causes to discuss here, but to understand the 
possibilities for executive action, it is necessary to understand the areas where the need for action 
is most keenly felt. 
 
Speed Up the Line for Employment-Based Green Cards 
 
On the legal immigration side, our current system issues only 140,000 employment-based green 
cards per year. This number was set by statute in 1987 and has never been raised. The 140,000 
is further subdivided into five categories and each category is subject to a per-country limit. The 
result is that for nationals of countries where there is high demand for green cards, such as China, 
India and Mexico, there is a long waiting line for a green card — in many cases from five to 10 
years after all application steps have been completed. This arbitrary limit has led to a huge pent-
up demand for green cards. No one knows exactly how many legal immigrants are in the 
backlogged queue, but estimates are in the 30,000 to 60,000 range. During the wait, immigrants 
and their employers must maintain work authorization and legal immigration status through 
repeated application filings, including payment of substantial USCIS filing fees, so when it is finally 
the immigrant’s turn to get a green card, the immigrant is still eligible. 
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Ease the Burdens of Long Waiting Lines for Green Cards 
 
Several proposals under consideration would make the wait for a green card a bit easier and less 
costly for immigrants in the queue. The proposed regulation allowing the spouses of H-1B 
immigrants to have work authorization received 7,500 comments, which are currently under 
review. It would not allow all H-4s to obtain work authorization, only those whose spouses are 
already in line for a green card. If passed as-is, it is estimated to affect about 100,000 spouses of 
H-1B workers immediately, with an additional 39,000 becoming eligible for work authorization 
each year after that. 
 
Other executive actions regarding legal employment-based immigrants could also be under 
consideration by the White House. The first would eliminate spouses and children from counting 
toward the 140,000 cap. Under the existing framework, each worker who becomes eligible for a 
green card and the worker’s spouse and children are all counted in the 140,000. This new 
regulation would greatly increase the number of available green cards for sponsored workers and 
thereby reduce the waiting time for a green card. The second would allow those who would 
normally be in the green card waiting line to file their applications for green card status (I-485 
Application to Adjust to Permanent Residence) much earlier in the process. This would not 
decrease their waiting time per se, but would give them some benefits to ease the strain of 
waiting, such as work authorization for their spouses and children, easier international travel and 
the opportunity to change employers without losing their place in line. 
 
Improve and Expand Temporary Protected Status 
 
There are several other possibilities for those who are here in the U.S. with legal status. Under the 
existing program called Temporary Protected Status, the president has executive authority to 
authorize legal status for nationals already present in the U.S., legally or illegally, originating from 
certain countries when there is war, a natural disaster or other catastrophe. TPS is currently 
authorized for certain nationals of El Salvador, Haiti, Honduras, Nicaragua, Somalia, Sudan and 
Syria. This program allows eligible immigrants to remain in the U.S. legally with authorization, as 
long as TPS continues to be renewed. Under current policy, those with TPS are not allowed to 
apply for green cards while remaining in the U.S., even if they are married to a U.S. citizen or are 
otherwise eligible. The president could change this policy, so that TPS holders could apply for 
green cards on American soil, thus eliminating long waits outside the U.S., separation from family 
members and the risk of being unable to return. 
 
An even grander recommendation is to expand the TPS program to cover more countries, 
including Mexico. With several executive orders, President Obama could make many of the 
children currently being held in detention eligible for TPS. This would allow them to stay legally, 
obtain Social Security numbers, reunite with family members for a specific period of time and 
avoid deportation. Such an act might be out of scale, but not out of line with past administrations, 
which repeatedly granted TPS for Liberia and other countries when their nationals sought refuge 
from war. Currently, there is a petition on the “We the People” section of WhiteHouse.gov to grant 
TPS to Guatemala. The petition has been signed by more than 29,000 people. 
 
Extend Deferred Action for Childhood Arrivals to Family Members 
 
The Congressional Hispanic Caucus has also weighed in with suggestions for the president. One of 
these is to expand the Deferred Action for Childhood Arrivals Program. Under the existing rules, 
applicants had to be younger than 17 at the time of entry into the U.S., had to enter by June 15, 
2007, and be younger than 32 years old as of June 15, 2012. These limits could be expanded so 
that more undocumented immigrants would be eligible for the program. The Caucus also 
recommended allowing parents and siblings of those who did receive DACA to apply for the same 
status. 
 
Expand Parole in Place 
 
Under current law, in order to obtain legal status without leaving the U.S., an eligible immigrant 
must be inspected by an immigration officer at the time of entry or “paroled.” Parole can be 
granted by a border official for humanitarian reasons, such as illness or family unity. But it can 



also be issued by USCIS after a person is already in the country. This is what happened with the 
parole in place program for military family members last year. The White House allowed spouses, 
parents and minor children of current and former U.S. military members to apply for parole if they 
were in the U.S. 
 
PIP requires an application process to prove the bona fides of the relationship to the active duty 
service person or veteran. Once approved, PIP gives these family members a short-term benefit 
of legal status in the U.S. However, much more important is the long-term benefit: By having 
parole, each family member is now eligible to apply for adjustment of status to legal permanent 
residence in the U.S., without having to risk a trip abroad, from which they might not be allowed 
to return. Once they have had their permanent residence for the requisite time period, they will all 
be eligible to apply for U.S. citizenship. 
 
PIP could be expanded to include immediate family members of U.S. citizens who entered the 
country without inspection; the elderly, long-term undocumented residents; and those who are in 
the country (i.e., undocumented) waiting out long lines for family-based green cards, such as 
adult married children of U.S. citizens (over seven years); adult unmarried children of Legal 
Permanent Residents (over eight years) and the brothers and sisters of U.S. citizens (10+ years). 
 
Allow More Legal Foreign Nationals to Enlist 
 
The Congressional Hispanic Caucus also recommends expanding the eligibility requirements of the 
U.S. military to more foreign nationals. Under current policy, an enlistee must be a legal 
permanent resident. There is one exception to this policy: A special program for those foreign 
nationals with specific foreign language or medical skills sought by the military. But even this 
program is limited in number and only applies to those who have entered on a temporary status, 
such as a student (i.e., F-1) or employment (i.e., H-1B) visa. 
 
The Caucus would like to add asylees, refugees, TPS and DACA holders to the list of those 
statuses eligible to enlist. Under current statute, once a soldier serves during a time of “active 
hostilities,” he/she becomes immediately eligible for U.S. citizenship. The U.S. has been under 
“active hostilities” since Sept. 11, 2001. Today, foreign enlistees are naturalized before they ship 
out to bases abroad. Adding enlistment eligibility for DACA and TPS holders would be a backdoor 
entry to an actual “pathway to citizenship.” 
 
With so many choices and so many real-life consequences of those choices for the nation and for 
individuals, the million-dollar question is not what the president can do, but what he should do. It 
seems clear that there is little appetite in Washington or in the rest of the country for assisting 
any recent arrivals through executive action, whether they are children or not. Popular opinion 
holds tight to the theory that doing anything positive for this group will only encourage more 
undocumented immigrants to come to the border. But the president has shown a willingness to 
assist those already in the U.S. for at least five years (e.g., DACA) and family members of the 
military (e.g., PIP). 
 
With these inclinations, expanding DACA and/or PIP to more groups of long-term residents seems 
a real possibility. This type of action in conjunction with opening up military enlistment criteria to 
a larger group of legal foreign nationals would be a win-win-win. Another obvious choice would be 
easing up the burdens on employment-based legal immigrants in line for green cards: These 
proposals are already popular with the business lobby and the tens of thousands of legal 
immigrants who would be helped by any of the changes discussed above. 
 
Today’s immigration dilemma is a rare confluence of overwhelming national need, a deep 
disagreement over how to address it and a longstanding political paralysis to solve the dilemma 
through legislative means. This has created a huge gap that executive action could fill. Whether 
President Obama has the intestinal fortitude to step into that gap, only time will tell. 
 
—By Valentine A. Brown, Duane Morris LLP 
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