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The year 2012 was another 
banner year for Department of 
Justice (DOJ) officials charged 
with prosecuting corporate en-
forcement actions. The DOJ re-
covered $4.9 billion from False 
Claims Act cases, the most ever 
in a single year. 

Although there was a small 
relative decrease in Foreign Cor-
rupt Practices Act (FCPA) cases, 
the head of the DOJ’s Criminal 
Division commented that “ro-
bust FCPA enforcement has be-
come part of the fabric of the 
Justice Department” and a “real-
ity that companies know they 
must live with and adjust to.” 
To his point, consider Wal-Mart, 
which has been accused of civil 
and criminal violations of the 
FCPA for allegedly bribing of-
ficials in Mexico to expedite 
the rapid construction of new 
stores, including one on top of 
an important archeological site. 

In May, Wal-Mart reported 
that in the first year it had al-
ready spent over $225 million 
merely responding to the gov-
ernment and conducting its 
own internal investigations. 
These facts highlight the grow-
ing importance of what has be-
come known in most corpora-
tions simply as “Compliance.” 
The function’s undistinguished 
name masks its weighty respon-
sibility, as the government has 
described, “to protect a com-
pany’s reputation, ensure inves-

By Robert S. Reder

Dealmakers and their legal advisers have an important choice to make when 
structuring a controlling stockholder-led buyout. The first alternative is a long-
form merger of the controlled corporation, requiring both controlled company 
board approval and a positive vote of stockholders (a “one-step transaction”). 
Under the second alternative, the controlling stockholder launches a tender offer 
for the controlled corporation’s publicly held shares which, if successful in bring-
ing the controlling stockholder’s ownership level to at least 90%, is followed by a 
short-from merger in which the approval of neither the board nor the stockhold-
ers of the controlled corporation is required (a “two-step transaction”). The larger 
the percentage ownership of the controlling stockholder, the more likely it is to 
choose the two-step approach. The Delaware courts traditionally have applied 
quite different standards of review to these two transactions.
Historical PersPective
One-Step Transactions

In 1994, the Delaware Supreme Court ruled in Kahn v. Lynch Communications 
Systems, Inc., 638 A.2d 1110 (Del. 1994) that, in a one-step controlling stockholder-
led buyout, “the exclusive standard of judicial review … is entire fairness,” with 
“[t]he initial burden of establishing entire fairness rest[ing] upon the party who 
stands on both sides of the transaction.” The Kahn court also ruled that “approval 
of the transaction by an independent committee of directors or an informed major-
ity of minority shareholders would shift the burden of proof on the issue of fairness 
to the plaintiff.” Since Kahn, controlling stockholder-led buyouts generally have 
been conditioned on approval by a special committee of independent directors.
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Two-Step Transactions
By contrast, two-step controlling 

stockholder-led buyouts are “re-
viewed under an evolving standard 
far less onerous than Lynch.” See In 
re Siliconix Inc. Shareholders Litiga-
tion, 2001 WL 716787 (Del. Ch. June 
19, 2001). In 2002, in In re Pure Re-
sources Shareholders Litigation, 808 
A.2d 421 (Del. Ch. 2002), then-Vice 
Chancellor Leo E. Strine, Jr. “set out 
a series of requirements for a con-
trolling stockholder tender offer,” 
including “a non-waivable majority 
of the minority tender condition,” a 
promise to consummate a ‘prompt’ 
short-form merger at the tender of-
fer price if 90% of the target’s shares 
are obtained in the tender offer, 
and the absence of any “retributive 
threats” if the tender offer is not suc-
cessful. Further, the Vice Chancel-
lor “imposed a duty on the control-
ling stockholder” to give the target 
board’s independent directors “free 
rein and adequate time to react to 
the tender offer” in order to provide 
the minority “with a recommenda-
tion as to the advisability of the of-
fer.” If this approach is taken, neither 
step in the transaction will be sub-
jected to an entire fairness review. 
The Unified Standard

Three years later, in In re Cox 
Communications, Inc. Shareholders 
Litigation, 879 A.2d 604 (Del. Ch. 
2005), Vice Chancellor Strine pro-
moted, in a footnote to his opinion, 
adoption of a “unified standard for 
reviewing controlling stockholder 
freeze-outs … .” Under this formula-
tion, for either a one-step or a two-
step transaction, appropriate use of 
a special committee of independent 
directors and a majority-of-the-
minority stockholder vote will trig-
ger presumptive application of “the 
business judgment standard of re-

view … .” However, “if the transac-
tion does not incorporate both pro-
tective devices, or if a plaintiff can 
plead particularized facts sufficient 
to raise a litigable question about 
the effectiveness of one of the de-
vices, then the transaction is subject 
to entire fairness review.”

Then, in 2010, Vice Chancellor 
J. Travis Laster applied the unified 
standard to a two-step controlling 
stockholder-led buyout. Because 
both protective devices were not uti-
lized, the Vice Chancellor subjected 
the buyout to an entire fairness re-
view. In so ruling, the Vice Chancel-
lor recognized that his promotion of 
the unified standard and application 
of a business judgment standard of 
review to a controlling stockholder-
led buyout could not become a per-
manent part of the fabric of Dela-
ware corporate law until blessed by 
the Delaware Supreme Court.
tHe Buyout of MfW By 
MacandreWs & forBes

This was the state of play in May 
2011 when MacAndrews & Forbes 
began to explore the acquisition 
of the publicly held shares of M&F 
Worldwide (MFW). At the time, 
MacAndrews & Forbes owned 43.4% 
of MFW, and its “stock price traded 
in the $20 to $24 range.” 

When MFW stock closed at $16.96 
on June 11, MacAndrews & Forbes 
immediately presented the MFW 
board with a letter offering to pur-
chase the publicly held shares for 
$24 per share in cash. MacAndrews 
& Forbes’ proposal specified that it 
would not proceed with the buyout 
unless approved by both a special 
committee of independent directors 
and “a majority of the shares of the 
Company not owned by” MacAn-
drews & Forbes. The proposal also 
explained that while MacAndrews 
& Forbes had “no interest in selling” 
its MFW stake, the decision by either 
the special committee or the pub-
lic stockholders not to approve the 
transaction “would not adversely af-
fect our future relationship with the 
Company and we would intend to 
remain as a long-term stockholder.” 
Notably, this was exactly opposite to 
the approach taken by the controlling  

Buyouts
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By Valentine A. Brown

2012 was a record year for Immi-
gration and Customs Enforcement-
Homeland Security Investigations 
(HSI), the agency charged with I-9 
enforcement. In 2012, HSI com-
menced 3004 I-9 investigations and 
completed 495, charging $12,475,575 
in administrative fines. HSI also ar-
rested 520 persons in conjunction 
with these investigations, including 
240 business owners, managers, su-
pervisors and human resources em-
ployees, all charged with harboring 
and knowingly hiring undocument-
ed workers. The remainder were 
foreign national employees, charged 
with social security fraud and aggra-
vated identity theft. 

The Department of Justice (DOJ), 
Office of Special Counsel for Immi-
gration Related Discriminationhas 
also been extremely active in suing 
employers for national origin dis-
crimination and document abuse. 
In a June 2013 action, a large na-
tional retailer was required to pay 
$175,000 in fines and set aside 
$100,000 in a back-pay fund for em-
ployees who were unlawfully termi-
nated from employment due to the 
retailer’s faulty I-9 processes. 

HSI and DOJ enforcement is ex-
pected to continue unabated for the 
foreseeable future due to the positive 
reinforcement of increasing fines, 
Congressional approval of large 
agency investigation budgets and the 
certainty of worksite enforcement as 
a key component of any comprehen-
sive immigration reform measure.

Background
Prior to 2009, there was very little 

investigation of Form I-9 or discrim-
inatory immigration-related hiring 
practices, despite the fact that the 
laws have been in effect since 1986. 
Prior to the passage of the Immigra-
tion Reform and Control Act (IRCA) 
on Nov. 6, 1986, Section 274A(b) of 
the Immigration and Nationality Act 
(INA), codified in 8 U.S.C. § 1324a, 
there was no prohibition on hiring 
employees without legal work au-
thorization. This law created, for the 
first time, the requirement that em-
ployers verify immigration status at 
the time of hire, or face criminal and 
civil sanctions for the employment 
of undocumented workers. 

To counteract an anticipated em-
ployer backlash against foreign look-
ing and foreign sounding workers, 
IRCA also created several forms of 
prohibited immigration-related em-
ployment discrimination in the hiring 
and I-9 process, including citizenship 
status, national origin, document 
abuse and retaliation. National origin 
and citizenship status discrimination 
occur when an employer treats a 
person differently based upon their 
citizenship or national origin during  
the hiring, termination, or I-9 pro-
cess. Document abuse occurs when 
an employer asks an employee for 
more or different documents than 
what is minimally required during 
the I-9 process. Retaliation occurs 
when an employer terminates, refus-
es to rehire or otherwise penalizes 
an employee who complains to the 
government about violations.
docuMentation

8 C.F.R. § 274a.2 designates the 
Employment Eligibility Verification 
Form I-9 (Form I-9) as the means 
of documenting this verification. 
Employers are required to have em-
ployees complete Section One of 
Form I-9 on or before the first day 
of employment. Employers are then 
required to inspect the employee’s 
original identity and immigration 
documents in order to complete Sec-
tion Two of the form on or before 
the fourth day of employment. Once 
completed, employers must main-
tain Forms I-9 for all current em-
ployees for government inspection. 

In the case of former employees, 
retention of Forms I-9 are required 
for a period of at least three years 
from the date of hire, or for one year 
after the employee is no longer em-
ployed, whichever is longer. 

Since their original enactment, 
the regulations have been amended 
several times to allow for electronic 
storage and creation of Form I-9 as 
well as to recognize the ever-chang-
ing, ever-shortening list of accept-
able documents that employees may 
present to prove their identity and 
immigration status. The form itself 
has been through five versions since 
its inception in 1986, with the latest 
dated March 8, 2013. 

Using an outdated version of the 
form is a violation of I-9 regulations 
and is a finable offense. Other fin-
able I-9 offenses include failure to 
complete the form, and late, improp-
er or incomplete preparation of the 
form. Fines for paper work violations 
range from $110-$1100 per form. 
Employers who are found to have 
knowingly hired or continued to 
employ unauthorized workers under 
INA § 274A(a)(1)(a) or (a)(2) (8 U.S.C. 
§ 1324a(a)(1)(a) or(a)(2)) will be re-
quired to cease the unlawful activity, 
may be fined from $375 to $16,000 
per violation, and in certain situa-
tions may be criminally prosecuted. 
Employers found to have knowingly 
hired or continued to employ unau-
thorized workers may be subject to 
debarment from federal contracting  
and from receiving other govern-
ment benefits. Employers found to 
have violated the anti-discrimination 
provisions of IRCA may be subject 
to civil fines, back-pay awards, and 
monitoring by the DOJ.
WHat eMPloyers can do

In spite of the bleak outlook, 
there are several specific measures 
employers may implement to reduce 
liability and improve the overall ef-
fectiveness of immigration compli-
ance: 1) Appoint a single Respon-
sible Officer for I-9 Compliance; 2) 
Mandate semi-annual training for 
all employees responsible for com-
pleting Section Two of Form I-9; 3) 
Review and revise all Form I-9 re-
verification procedures; 4) Conduct 

continued on page 4

Immigration Impact
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and complete in-house audits on an 
annual basis; and 5) If fined by the 
government, utilize the administra-
tive appeal procedure to challenge 
the amount of the fine.
Appoint an I-9 Responsible  
Officer

One of the most problematic is-
sues for consistent I-9 compliance is 
the number of employees involved 
in the process. The larger the num-
ber, the larger the I-9 error rate. One 
way to combat this problem is to cre-
ate a funnel-like system, so that all 
I-9s are eventually the ultimate re-
sponsibility of only one person. This 
person should be the last person to 
view the I-9 before it is properly re-
corded in any tickler systems and 
filed. The responsible officer should 
have the authority to go back to the 
human resources employee who 
completed Section Two of the form 
and have that person correct any 
mistakes or provide any missing in-
formation or documentation. In ad-
dition, the Responsible Officer will 
be tasked with maintaining the sys-
tems that indicate when an I-9 can 
be purged and when an I-9 needs 
to be re-verified due to work autho-
rization expiration. The Responsible 
Officer should be provided with ad-
vanced training and should be given 
direct access to immigration counsel 
so that problematic documentation 
issues can be quickly resolved.
Mandate Semi-Annual Training

At first glance by a lay person, 
Form I-9 does not appear to be that 
complicated; however, experience 
has shown that there are dozens of 
mistakes that can be and are made 
during the I-9 process. Error rates 
often run as high as 90%, even in 
companies that make compliance a 
priority. One misguided piece of in-
formation can quickly become com-
pany policy, thus tainting an entire 
system. Regular and repeated train-
ing for all individuals tasked with 
completing Section Two of the form 
is recommended to fully align an em-
ployer’s real-world practices with its 
own I-9 policy, legal requirements, 
and changing government guidance. 

Review and Revise all I-9  
Reverification Procedures

Reverification of an employee’s 
immigration status documents is re-
quired in specific instances, most no-
tably when the document provides 
specific work authorization and con-
tains an expiration date, such as for 
H-1B workers or those with Employ-
ment Authorization Documents. Fail-
ing to complete timely reverification 
in these instances may lead to inad-
vertent employment of a person who 
is no longer authorized to work in 
the United States. However, reverify-
ing when it is not required or legally 
permitted is even more problematic. 
This most often occurs in the case of 
legal permanent residents who have 
provided their I-551 Card (green 
card) as evidence of work authoriza-
tion and identity for I-9 completion.

All green cards issued in the last 
20 years contain an expiration date. 
Some are valid for 10 years and 
others for only two years. Many 
employers mistakenly think that 
this document requires reverifica-
tion at the expiration date. It does 
not. In fact, requiring legal perma-
nent residents to provide updated 
documents during a reverification 
process is discriminatory. The rule 
is that once a permanent resident, 
always a permanent resident regard-
less of the expiration date. This mis-
take is regularly investigated by the 
DOJ and often leads to significant 
fines and back-pay awards.
Conduct Annual Voluntary
I-9 Audits

Voluntary and regular I-9 audits 
conducted under the direction of 
an immigration attorney have im-
mense benefits for employers con-
cerned about areas of I-9 compliance 
vulnerability. The audit will identify 
all forms that need corrections, and 
provide a forum for all corrections to 
be made. The audit will provide sta-
tistics on form error rates, instances 
of particular errors, and incidences 
of errors for staff members respon-
sible for completing the form. This 
kind of information allows a com-
pany to estimate civil fine liability, 
tailor training to particular staff, is-
sues or locations and make meaning-
ful changes to its I-9 process based 

upon the audit results. The audit may 
even uncover undocumented work-
ers and missing I-9s, and will identify 
I-9 forms that can be legally purged. 

If a voluntary I-9 audit is started, 
it must be completed. Many compa-
nies start audits with the best of in-
tentions, identifying corrections that 
need to be made and missing I-9s 
that need to be replaced, but fail 
to remedy the errors. This is worse 
than not starting the audit at all, as 
the company may now be charged 
for knowing and continuing viola-
tions. Additionally, there is a 5 year 
statute of limitations on all correc-
tions, which eliminates liability 
completely for substantive I-9 viola-
tions five years after the employer 
remedied the violation, so it is in an 
employer’s best interest to have cor-
rections made as early as possible. 

When done properly, a voluntary 
audit will also provide the employer 
with a “good faith defense” to viola-
tions uncovered in a real I-9 audit 
conducted by HSI. Because I-9 vio-
lations are a strict liability offense, 
even employers with the best of 
intentions are liable for civil fines 
when mistakes or omissions are 
made on the I-9 form. So the “good 
faith defense” does not exonerate an 
employer, but can be used in nego-
tiations to reduce or eliminate fines 
imposed by HSI.
Challenge I-9 Inspection Fines

An I-9 investigation is initiated by 
the service of a Notice of Inspection 
(NOI) upon an employer compel-
ling the production of Forms I-9. 
HSI allows three business days to 
present the Forms. Often, ICE will 
request the employer provide sup-
porting documentation, which may 
include a copy of payroll, list of cur-
rent employees, Articles of Incorpo-
ration, and business licenses.

HSI auditors then conduct an in-
spection of the Forms I-9 for com-
pliance. When technical or proce-
dural violations are found, pursuant 
to INA § 274A(b)(6)(B) (8 U.S.C. 
§ 1324a(b)(6)(B)), an employer is 
given 10 business days to make cor-
rections. An employer may receive a 
monetary fine for all substantive and 
uncorrected technical violations. 

I-9 Compliance
continued from page 3

continued on page 6



August 2013 The Corporate Counselor  ❖  www.ljnonline.com/ljn_ corpcounselor 5

By Kris Satkunas

There have been a spate of re-
ports the last few months on alterna-
tive fee agreements, or AFAs as they 
are also known. Subsequently these 
have stirred a tremendous amount of 
conversation in the industry. Some of 
the conversation is helpful, some of 
it is constructively critical, and some 
of it is quite simply confusing.

Last fall, this newsletter’s parent 
company, ALM, issued its 2013 Cor-
porate Counsel Agenda report, which 
reported a 17% drop in AFAs. Later 
this spring, ALM published a white 
paper titled Alternative Fee Arrange-
ments at Legal Departments and Law 
Firms, which showed AFAs increas-
ing 12%. Meanwhile, the fifth annual 
Altman Weil Law Firms in Transi-
tion Survey was also published, and 
found non-hourly billing accounted 
for a median of 10% of fees collected, 
and showed that two-thirds of AFAs 
are at the request of clients. 

Sure, the samples are different and 
represent both sides of the industry, 
but that’s because AFAs touch both 
sides of law. The inconsistency of 
reported results (or the particular 
focus of those reports) has con-
tributed to several misconceptions 
about AFAs. The following is a list 
of six common misconceptions:

1. afas are Just tHe flavor 
of tHe MontH

Survey results on AFAs tend to 
fluctuate, often due to widely differ-
ent demographic samples. At Lex-
isNexis, we have a concrete bench-
marking sample called CounselLink 
Insight that is based on $7 billion 
of invoices running through our 
systems. Our sample indicates AFAs 
consistently account for a sizable 
portion of legal agreements. In each 
year from 2009 to 2012, AFAs have 
been utilized for between 11% and 
13% of matters. 

Much of the industry chatter cen-
ters on the idea that firms and GCs 
alike are simply dabbling in AFAs. 
It’s a preposterous notion given 
that most sources of data, including 
LexisNexis Insight, suggest AFAs ac-
count for north of 7% of overall legal 
fees. This is not a trivial amount of 
money. Consider that revenue within 
the AmLaw 200 alone is nearly $100 
billion — which translates to $7 bil-
lion in transactions being conducted 
under non-hourly arrangements!

2. afa groWtH is  
insignificant

Pricing innovation in law shad-
ows a similar, albeit slower, path of 
typical product cycles — the early 
adopters earn a long lead while the 
rest of the market catches up. What 
we’re seeing is consistent and in-
creasing use of AFAs for commod-
ity type work, and early adoption of 
AFAs in more complex legal work. 
For example, more progressive at-
torneys are breaking legal work 
into phases and establishing hybrid 
arrangements. Some phases, such 
as discovery or specific deposition 
hearings, are priced on a fixed fee 
basis, while more complex phases 
are priced by the hour. Our industry 
is one that responds best to prece-
dents. And as the precedents contin-
ue to be established, more lawyers 
accept new practices.

When we consider the driver — 
economics of business — we can 
be certain these pressures will not 
simply dissipate as the economy 
improves. This is the new normal 
and the legal industry will evolve its 
pricing strategies just like any other 
industry in business. 

3. general counsel drive 
afas

The Office of General Counsel 
is a conduit for AFAs, but not the 
driver. The catalyst is financial — a 
mandate to: 1) maintain or reduce 
costs; and 2) provide predictability 
in budgets. 

Economics are the drivers for 
AFAs. Legal departments are on the 
hook to demonstrate their value to 
their organizations. AFAs help gen-
eral counsel prove that value in 
terms of costs, expense predictabil-

ity, and also by building stronger 
partnerships and relationships with 
their outside counsel. So while gen-
eral counsel hasn’t been the prima-
ry drivers of AFAs, those using them 
have benefitted from a stronger re-
lationship with outside counsel.

4. Blended rates are afas
Blended rates mean one price, per 

hour, per attorney regardless of ex-
perience. Whether it’s a senior part-
ner or a first-year associate working 
on a matter, they are both billing at 
the same rate. This is not an AFA — 
it is a variation of hourly pricing. 

More importantly, a discount on 
billable hours is weakly aligned 
with the general counsel’s mission: 
to gain predictability of expenses. 
A firm can still theoretically bill 
unlimited hours, and has no incen-
tive to do work more efficiently. By 
contrast, an AFA is defined as fees 
paid to a law firm at a rate other 
than billable hours. By moving away 
from the billable hour, both parties 
to the matter share some risk. Some 
may find the nuance frivolous, but 
a standard definition is both im-
portant to the industry’s ability to 
evolve and to measure and track the 
progress with accuracy. 

5. legal Work is too  
coMPlex to Package Pricing

It is true that legal work is not akin 
to an automobile factory turning out 
automobiles. The key to structuring 
fees is data, not a gut feeling or an-
ecdotal experience, but a historical 
analysis of the work involved and 
the time it took to complete. The 
way for law firms and inside coun-
sel alike to approach AFAs is to be-
gin with the high-volume or routine 
work and develop pricing in phas-
es for more complex or risk laden 
work. Between the billing systems 
of law firms, and enterprise manage-
ment systems of legal departments, 
there is a mountain of data that can 
be mined to begin this process. This 
isn’t rocket science — it’s breaking a 
matter into its components and un-
derstanding what it really takes to 
deliver a good outcome.

continued on page 6
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stockholder in Kahn v. Lynch, which 
threatened a hostile takeover if the 
target board rejected its offer. 

The next day, the MFW board ap-
pointed a special committee of in-
dependent directors. The special 
committee in turn retained indepen-
dent counsel and its own financial 
adviser. The committee’s charge was 
broad indeed, giving it the right not 
only to investigate, evaluate and ne-
gotiate MacAndrews & Forbes’ offer, 
but also to “determine to elect not to 

pursue the Proposal … .” The board 
also stipulated that it would not ap-
prove the transaction “without a pri-
or favorable recommendation of the 
Special Committee … .”

After obtaining updated manage-
ment projections, the special com-
mittee’s financial adviser applied 
traditional methodologies to ar-
rive at a valuation range for MFW 
of $15 to $45 per share. Although 
MacAndrews & Forbes’ $24 offer 
price fell within this valuation range, 
the committee rejected MacAndrews 
& Forbes’ offer and countered at 
$30 per share. When MacAndrews 
& Forbes made its “best and final” 

offer of $25, the special committee, 
following receipt of a fairness opin-
ion from its financial adviser, “unani-
mously decided to accept … .” At the 
stockholders meeting that followed, 
“65% of the shares not owned by 
MacAndrews & Forbes voted to ac-
cept the offer.” Nevertheless, the in-
evitable stockholder lawsuit “seeking 
a post-closing damages remedy for 
breach of fiduciary duty” proceeded.

On May 29, 2013, in In re MFW 
Shareholders Litigation, C.A. No. 
6566-CS (Del. Ch. May 29, 2013), 
Chancellor Strine surprised many 

6. afas are a loss leader 
for laW firMs

There’s a misperception that AFAs 
are merely a way to squeeze law 
firms in order to bring costs down. 
Ultimately AFAs are about driving 
efficiency into the legal industry, 
and law firms who succeed in effi-
ciency efforts are going to win more 
business.

To that end, successful AFAs are de-
veloped between firms and legal de-
partments that have strong relation-

ships. Accepting risk between these 
parties requires trust and trust breeds 
relationships. For the legal depart-
ment, the question is one of value, 
not the lowest price. For law firms, 
it’s a call for process innovation, ef-
ficiency, and the chance to strengthen 
a relationship with an existing client. 
This is the opportunity for a greater 
share of work from existing clients. 
That is a clear strategy for a profitable 
and thriving law practice. 

Moving forWard as an  
industry

Law firms and inside counsel alike 
have a stake in the outcome of future 

legal service pricing, which is being 
driven by market forces beyond their 
control. The catalysts driving these 
changes are unlikely to dissolve as 
the economic recovery progresses, 
and both sides must shoulder some 
of the risk. The path forward is to 
avoid looking at the issue as if one 
side — either corporate counsel or 
law firms — must gain at the other’s 
expense, because the reality is AFAs 
afford the opportunity to advance 
the profession together. 

AFAs
continued from page 5

continued on page 9
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In determining penalty amounts, 
ICE considers five factors: the size 
of the business, good faith effort 
to comply, seriousness of violation, 
whether the violation involved un-
authorized workers, and history of 
previous violations. 

The Government’s initial assess-
ment is delivered in a document 
called a Notice of Intent to Fine. 
Companies may attempt to nego-
tiate reduced fines or request re-
view of HSI’s fine calculations by 
an administrative law judge at the 
Office of the Chief Administrative 
Hearing Officer (OCAHO). Both of 
these strategies are often successful 
in reducing the amount a business 
must pay. However, most settlement 
agreements include additional con-
cessions such as regular HSI site 

visits for I-9 review, agreements to 
participate in E-Verify, ICE super-
vised in-house I-9 audits of other 
company locations, and HSI-led I-9 
training of company personnel. 

In recent months, taking an ap-
peal to OCAHO has been a very 
successful strategy for employers to 
reduce I-9 fines. Small businesses 
have been especially successful in 
reducing fines, often by more than 
70% of the original assessment. The 
HSI tendency when preparing a No-
tice of Intent to Fine is to use the 
highest multipliers possible regard-
less of the size of the business, often 
levying fines that will bankrupt or 
severely affect business operations. 
OCAHO provides a thoughtful and 
thorough review of the actual viola-
tions and requires the government 
to prove I-9 violations as well as 
justify fine amounts based upon HSI 
internal policy guidance.

The effect of OCAHO’s recent 
trend in reducing fines has generally 
encouraged HSI to levy even higher 
fines, knowing that they will like-
ly be reduced when the employer 
challenges them. This “OCAHO ef-
fect” makes it even more likely that 
employers will now need to take an 
appeal to have fine levels reduced 
to a reasonable amount. 
conclusion

I-9 enforcement actions have be-
come a lucrative and successful 
form of agency action and therefore 
are not likely to subside.  Employ-
ers should take this hidden area of 
liability and turn it into a strength 
through concerted attention and the 
skillful implementation of measures 
like those described in this article.    

I-9 Compliance
continued from page 4

Buyouts
continued from page 2
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By Bobbi Basile 

Technology-Assisted Review (TAR) 
is clearly a hot topic in eDiscovery 
circles right now. A quick Google 
search certainly confirms that prem-
ise, and reinforces that organiza-
tions are looking for new answers 
to the most expensive aspect of 
eDiscovery. 

The purpose of this article is not 
to examine whether or not TAR is 
sound in concept. Data volumes are 
increasing year over year at an alarm-
ing rate — putting a great strain on 
already-thin resources — and tech-
nology employed intelligently has 
been proven to streamline the docu-
ment review process and deliver ma-
terial time and cost savings. 

The purpose of this article is in-
stead to examine the role of arti-
ficial intelligence in TAR. To date, 
artificial intelligence has served as 
a backbone of virtually every form 
of TAR solution available. However, 
new concerns and evolving market 
demands are forcing organizations 
to re-think its usage in this capacity. 

This article thus explores how ar-
tificial intelligence has been used 
effectively in the past, investigates 
a second form of TAR that delivers 
equal savings without relying on ma-
chine learning, and then offers best 
practices for getting the most out of 
each alternative. 
a Brief History of tar 

Accelerating document review in 
litigation is critical because corpo-
rate-generated electronically stored 

information is growing at a rapid 
pace. To make matters worse, the 
time constraints in litigation, discov-
ery, and document review are tight-
ening from flooded, inflexible dock-
ets. Historically, organizations have 
reviewed every document in a col-
lection in order to minimize the per-
ceived risk of producing privileged 
information or missing relevant data. 
But volumes are increasing such that 
this “linear review” is no longer a fi-
nancially feasible approach. 

Technology-Assisted Review has 
emerged as a viable alternative. This 
process of leveraging a combination 
of human input and technology to 
more rapidly identify potentially rele-
vant data from a document collection 
has caught on because of its ability 
to significantly decrease the time and 
expense of review — addressing the 
biggest component (up to 75%) of 
the total eDiscovery budget. 

Until recently, some apprehension 
of this “new” category of technology 
has remained. Important factors such 
as the exact savings that can be pro-
vided, how the technology works, 
and (importantly) how competing 
offerings differ posed real concerns 
for counsel. Those apprehensions 
are now waning, due to a greater 
amount of education available and 
recent opinions and TAR has grown 
in popularity in recent years. 
tHe role of artificial  
intelligence

The vast majority of TAR systems 
currently available in the market 
have been based on various forms 
of artificial intelligence (e.g., Latent 
Semantic Indexing). These technol-
ogies leverage brute technical force 
and pattern matching to “predict” 
document relevance.

With this approach, thorough 
training is a critical requirement for 
the machine to make proper predic-
tions of document relevancy. This 
training, often called a seed set, is 
developed by taking a small portion 
of documents from the total collec-
tion and analyzing them for potential 
relevance. These coded documents 
are then combined with a layer of 
artificial intelligence, and then the 
system codes additional documents 
across the full collection with simi-

lar semantic patterns in a “more like 
this” kind of search. The output is 
a smaller set of documents that the 
system determines may be relevant. 

Early adopters of this technology 
have found it to be especially effec-
tive at identifying potentially relevant 
documents from large collections, 
particularly when the need exists 
to achieve some very rapid initial 
conclusions. It remains widely used 
across a wide range of enterprises. 

There are some emerging con-
cerns about this approach, though. 
The first is a lack of standards for 
how seed sets are developed. A few 
years ago, the common practice was 
to select as few as 500 documents 
to provide this training. As attorneys 
and courts have learned more, that 
number has expanded — in some 
reported cases, up to 20,000 docu-
ments. A related problem is that there 
is no obvious end point. Even if you 
develop a seed set with 20,000 docu-
ments, it’s no guarantee that you’ve 
provided broad enough training for 
the system. This is because artificial 
intelligence doesn’t understand con-
text like humans do and thus needs 
to be taught every way the thought 
can be expressed, with specific ex-
amples, in order to be successful. 
evolving oBJective(s)

Today’s TAR solutions primarily 
focus on helping organizations iden-
tify potentially relevant documents 
from a large collection of data. By 
expediting this process, they are 
able to deliver time and cost sav-
ings. However, with ever-increasing 
data volumes and shrinking time-
frames, savings versus linear review 
alone is no longer enough for many.

In addition to understanding 
what documents may be relevant, 
forward-looking organizations also 
want to know that these documents 
tell them. With deeper insight into 
the documents, they are able to bet-
ter organize the results, understand 
more about the content of each 
document, make some strategic  
decisions from the output, and ulti-
mately achieve even greater savings. 
This objective is called knowledge 
extraction, and it is quickly emerg-
ing a key market trend. 

continued on page 8
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While the artificial intelligence 
approach to TAR delivers many ben-
efits, it has become apparent that 
knowledge extraction is not done 
— because the technology generally 
doesn’t capture why a document is 
relevant, but instead only if it might 
be relevant. This has opened the 
door for alternative approaches to 
enter the market. 
a language-Based forM of 
tar eMerges

A second form of TAR, which does 
not rely on artificial intelligence, has 
since emerged. This methodology le-
verages language to understand con-
tent by performing two simple steps. 
First, users perform vocabulary analy-
sis across the entire document collec-
tion. In doing so, they organize the 
collection into a logical framework, 
extract vocabulary for in-depth analy-
sis, and associate documents to target-
ed issue(s). Second, users are asked to 
highlight the specific language within 
each document that they felt made it 
potentially relevant. By uniquely cap-
turing this important information, it is 
able to provide significant document-
level insight that can be used for 
knowledge extraction. 

This combination of vocabulary 
and highlighting analysis yields 
knowledge extraction across the re-
maining documents. Specifically, it 
delivers: 1) Deep insight into each 
issue; 2) Rapid recognition of sub is-
sues in the matter; 3) Visibility into 
what additional documents can be 
set aside; and 4) Insight into issue-
relevant language in summary form.

This level of insight is unique to 
the language-based approach. Other 
benefits include greater transparen-
cy into coding decisions being made 
and greater control over the review 
team by allowing senior staff to au-
dit those coding decisions in real 
time. It also uniquely enables users 
to re-use work product from one 
matter to the next and treat eDiscov-
ery as a regular business.
case laW for BotH  
aPProacHes to tar

Again, two general approaches 
to TAR are now widely available: 
an artificial intelligence-based ap-

proach and a language-based ap-
proach. Both deliver significant sav-
ings in time and cost, and both have 
been the subject of recent court 
opinions — most notably, Judge An-
drew J. Peck’s Feb. 24 order in Da 
Silva Moore v. Publicis Groupe & MSL 
Group, No. 11 Civ. 1279 (ALC) (AJP)
(S.D.N.Y. Feb. 24, 2012) and U.S. 
Magistrate Judge Nan Nolan’s ruling 
in Kleen Products v. Packaging Cor-
poration of America, Case No. 10 C 
5711 (N.D. Ill. April 8, 2011). 

In Da Silva, Judge Peck specifical-
ly holds that, “(Technology)-assisted 
review is an acceptable way to search 
for relevant ESI in appropriate cases. ”

This statement, equally applicable 
to both alternatives, clearly gives us 
comfort in considering such an ap-
proach for expediting document re-
view and minimizing its cost. 

In Kleen, a case litigating the use 
of a language-based analytics work-
flow in document review, Judge No-
lan held for the producing party for 
a number of reasons, but specifical-
ly because their approach has been 
embraced by the court system for 
years. She specifically relies on Prin-
ciple 6 of the Sedona Best Practices, 
Recommendations and Principles 
for Addressing Electronic Document 
Production in justifying her deci-
sion. Principle 6 directs that:

Responding parties are best situ-
ated to evaluate the procedures, 
methodologies, and technologies 
appropriate for preserving and 
producing their own electroni-
cally stored information.
With this set of decisions in play, 

the runway for TAR is clear. Now, 
the challenge is determining which 
approach is most appropriate for 
each case. 
cHoosing tHe rigHt  
aPProacH

Generally, the makeup of your 
case and your data set will influence 
which approach to take. Specific fac-
tors to consider include, but may not 
be limited to: 1) The estimated bud-
get for the case; 2) The total amount 
in controversy; 3) The time allowed 
for producing responsive docu-
ments; 4) The volume of potentially 
relevant data identified for document 
review; 5) The need for additional in-
sight into the remaining documents 

(knowledge extraction); and 6) The 
need for transparency and control in 
support of your selection.

First and foremost, regardless of 
the approach selected, particular 
attention must be given to The Se-
dona Conference Cooperation Proc-
lamation before the approach is im-
plemented. To emphasize this point, 
both Da Silva and Kleen reference 
The Proclamation as a key basis for 
their decisions. The Da Silva opin-
ion provides:

Of course, the best approach 
to the use of computer-assisted 
coding (Technology-Assisted 
Review) is to follow the Sedona 
Cooperation Proclamation mod-
el. Advise opposing counsel that 
you plan to use computer-assist-
ed coding and seek agreement; 
if you cannot, consider whether 
to abandon predictive coding 
for that case or go to the court 
for advance approval.”
Da Silva Moore, 11 civ 1279 Slip 

Op., Feb. 24, 2012, at 5.
Without a showing that an agree-

ment is in place, the ability to refute 
a challenge to your TAR protocol 
will likely be much more difficult. 
Best Practices for BotH 
alternatives

Taking a look at an artificial in-
telligence-based approach first, it is 
important to document the follow-
ing at the planning stage: 1) The 
parties’ agreement; 2) The relative 
amount of ESI to be reviewed; 3) 
The superiority of an (artificial-intel-
ligence based) review to the avail-
able alternatives; 4) The need for 
cost effectiveness and proportional-
ity under Rule 26(b)(2)(C); and 5) 
The transparency of the process.

Once an agreement has been 
reached between the parties on 
this approach, the producing party 
should be able to address the follow-
ing questions to support the results: 
1) What was done to implement the 
agreed-upon process? 2) Why has 
that process produced a defensible 
result? 3) Were the documents used 
to train the system shared with op-
posing counsel in advance? and 4) 
Can a showing be made that suf-
ficient quality control testing was 
done to validate the results?

TAR
continued from page 7

continued on page 9
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commentators by accepting MacAn-
drews & Forbes’ argument that the 
business judgment rule could, un-
der the right circumstances, apply to 
a one-step controlling stockholder-
led buyout. In the Chancellor’s view, 
the controlling stockholder in MFW 
did everything right, thus entitling 
it to summary judgment in its favor. 

tHe cHancellor’s analysis
Satisfaction of the Duty of Care

Chancellor Strine began his analy-
sis by examining the process em-
ployed to negotiate and approve the 
transaction.

First, the Chancellor concluded 
that the special committee consisted 
of truly independent directors. De-
spite “various business and social 
ties” between committee members 
and MacAndrews & Forbes, the 
Chancellor found that plaintiffs had 
not satisfied their burden of estab-
lishing that any committee member 
“is ‘beholden’ to the controlling party 
‘or so under [the controller’s] influ-
ence that [the director’s] discretion 
would be sterilized.’” Indeed, “mere 
allegations that directors are friendly 
with, travel in the same social circles, 
or have past business relationships 
with the proponent of a transaction 
… are not enough to rebut the pre-
sumption of independence.”

Next, the Chancellor commented 
favorably on the process followed 
by the special committee, includ-
ing its utilization of an independent 
financial adviser, its negotiation of 
MacAndrews & Forbes’ original of-
fer price, its frequent meetings, and 
the “rich body of financial informa-
tion” that it reviewed. 

Finally, the Chancellor found the 
majority-of-the-minority stockholder 
approval to be “fully informed and 
uncoerced.” Specifically, the Chan-
cellor credited the proxy statement 
disclosure furnished to stockholders, 
including the presentation of “five 
separate ranges for the value of MFW’s 
stock” prepared by the special com-
mittee’s financial adviser. Further, the 
Chancellor refused to give any weight 
to plaintiff’s argument that “many of 
these stockholders were arbitrageurs 
who had bought them from longer-
term stockholders and whose views 
should be discounted … .”

According to the Chancellor, 
“[t]hese conditions are sufficient … 
as to a conflict transaction not in-
volving a controlling stockholder 
… to invoke the business judgment 
rule standard of review.” [empha-
sis added] The key question for the 
Chancellor to address, therefore, was 
whether the business judgment rule 
standard also could apply to a con-
trolling stockholder-led buyout in 
which these conditions are satisfied? 
Applicable Supreme Court  
Precedent 

Before Chancellor Strine ad-
dressed this question, he considered 
whether past decisions of the state 
Supreme Court precluded him from 
applying a business judgment stan-
dard of review to the MFW buyout. 
The answer to this was not clear-
cut. On the one hand, the Chancel-
lor found that “the Supreme Court 
has never been asked this ques-
tion and … none of its prior deci-
sions hinged on this question.” On 
the other hand, he acknowledged 
“broad statements in certain Su-
preme Court decisions that, if read 
literally and as binding holdings of 

law, say that the entire fairness stan-
dard applies to any merger with a 
controlling stockholder, regardless 
of the circumstances.” 

Among the cases cited in this re-
gard were Kahn v. Lynch and a very 
recent decision, Americas Mining 
Corporation v. Michael Theriault, 51 
A.2d 1213 (Del. 2012). Chancellor 
Strine distinguished Kahn v. Lynch 
on the basis of the very different 
approach taken by MacAndrews & 
Forbes, particularly the lack of any re-
tributive threat if the transaction was 
not approved, and its requirement 
of a majority-of-minority stockholder 
approval. In Americas Mining Corpo-
ration, the Supreme Court had quot-
ed extensively from Kahn v. Lynch, 
explaining that “[w]hen a transaction 
involving self-dealing by a controlling 
shareholder is challenged, the appli-
cable standard of review is entire fair-
ness, with the defendants having the 
burden of persuasion.” The Chancel-
lor noted, however, that “the defen-
dants had expressly eschewed any 
argument that any standard of review 
other than entire fairness applied. 
Given that concession, there was no 
need to address the question now 
presented and no answer was given 
by … the Supreme Court in that case.” 

The “broad language” in these cas-
es, therefore, represented for Chan-
cellor Strine “dictum” that is “with-
out precedential effect.” Because 
“no case has turned on the ques-
tion of the effect of conditioning a 
merger up front on the approval of 
a special committee and a majority 
of the noncontrolling stockholders,” 
the Chancellor ruled, “the question 
remains an open one for this court 
to address in the first instance.”

Da Silva Moore, 11 civ 1279 Slip 
Op., Feb. 24, 2012, at 22. 

For the language-based approach, 
some of the above also apply. In ad-
dition, make sure you take an active 
role on the front end of the process 
— to clearly define the issues of the 

case. The logic and structure you 
put in at the outset will pay off over 
time with better results. Further, 
ensure that you apply oversight to 
the review team’s coding decisions, 
and (as above) apply quality control 
measures to test results. 

conclusion
Regardless of which approach 

you choose, remember that imple-

menting review acceleration tech-
nology and managing a case from 
beginning to end can be a difficult 
process and require resources that 
you may not have on staff. Consid-
er retaining a technology and legal 
workflow expert to help you choose 
the right approach.

continued on page 10
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aPPlicaBility of tHe  
Business JudgMent rule

Tackling the question he had 
raised at the outset, the Chancellor 
concluded “that the rule of equitable 
common law that best protects mi-
nority investors is one that encourag-
es controlling stockholders to accord 
the minority this potent combination 
of procedural protections.” Most im-
portant to the Chancellor was fash-
ioning an approach that “replicate[s] 
the protections of a third-party merg-
er under the DGCL approval process 
… .” The Chancellor explained that 
the burden-shifting approach of 
Kahn v. Lynch falls short “because it 
requires that one, but not both, of the 
statutory requirements of director 
and stockholder approval be accom-
plished by impartial decisionmak-
ers.” [emphasis added]. By contrast, 
“[t]he ‘both’ structure … replicates 
the arm’s-length merger steps of the 
DGCL by ‘requir[ing] two indepen-
dent approvals, which it is fair to say 
serve independent integrity-enforc-
ing functions.’” 

So long as these two “cleansing 
devices” are present, Chancellor 
Strine recognized significant ben-
efits to creating a path for business 
judgment rule review of controlling 
stockholder-led buyouts, including:

1. Currently, controlling stockhold-
ers favor the “intrinsically more coer-
cive setting of a tender offer” followed 
by a second-step merger, enabling 
them to take advantage of the Pure 
Resources line of cases to escape “the 

full force of equitable review” of a 
one-step merger under Kahn v. Lynch. 
By dangling the carrot of a business 
judgment rule review, Chancellor 
Strine sought to provide controlling 
stockholders with “a strong incentive 
… to accord minority investors the 
transactional structure that respected 
scholars believe will provide them 
with the best protection ….” “In fact,” 
the Chancellor noted, “this incentive 
may make this structure the common 
one, which would be highly benefi-
cial to minority stockholders.”

2. Under the current regime, “ab-
sent the ability of defendants to bring 
an effective motion to dismiss, every 
case has settlement value, not for 
merits reasons, but because the costs 
of paying … attorneys’ fees to settle 
litigation and obtain a release without 
having to pay the minority stockhold-
ers in excess of the price agreed to by 
the special committee” are less than 
the costs inherent in a time-consum-
ing trial on the merits to establish en-
tire fairness. When the business judg-
ment standard of review is available, 
on the other hand, controlling stock-
holders have a means to prevail on an 
early motion to dismiss. 
conclusion

In summary, Chancellor Strine 
ruled in MFW that a one-step con-
trolling stockholder-led buyout will 
be subject to a business judgment 
standard of review if: 
•	 “the controller conditions the 

procession of the transaction 
on the approval of both a spe-
cial committee and a majority 
of the minority stockholders”; 

•	 the special committee is “in-
dependent,” “empowered to 

freely select its own advisors 
and to say no definitively,” and 
“meets its duty of care”; and

•	 “the vote of the majority is in-
formed … and … there is no 
coercion of the minority.”

Further, the controlling stockhold-
er must offer these “cleansing devic-
es” from “inception.” It “cannot dan-
gle a majority-of-the-minority vote 
before the special committee late in 
the process as a deal-closer rather 
than having to make a price move.”

Whether Chancellor Strine’s deci-
sion in MFW will jump-start a new 
normal in terms of structuring con-
trolling stockholder-led buyouts 
remains, for the moment, an open 
question. First, dealmakers will have 
to decide whether the benefits of po-
tentially obtaining a business judg-
ment standard of review outweigh 
the potential risks of placing ap-
proval of a transaction in the hands 
of what may become a newly em-
powered and increasingly aggressive 
minority stockholder group. Second, 
because CNX’s proposed “unified 
standard” is not binding, dealmakers 
presumably may still elect to utilize 
the two-step Pure Resources ap-
proach, with its less onerous level of 
judicial scrutiny. And, third, the Dela-
ware Supreme Court may, at some 
point, be asked to weigh in. In this 
regard, Chancellor Strine recognized 
that “rational minds can disagree … 
and our Supreme Court will be able 
to bring its own judgment to bear if 
the plaintiffs appeal.”     

tor value and confidence, reduce 
uncertainty in business transactions, 
and secure a company’s assets.” DOJ 
and SEC, Resource Guide to the U.S. 
Foreign Corrupt Practices Act at 56 
(Nov. 14, 2012).

HoW to aPProacH  
coMPliance

How should corporations ap-
proach the task of compliance and 
the organization of a Compliance 
function? In its Resource Guide to 
the U.S. Foreign Corrupt Practices 
Act, issued last November by the 
DOJ and the Securities Exchange 
Commission (SEC), the government 
identified nine “Hallmarks of Effec-
tive Compliance Programs.” Id. at 57-
62. The list offers no surprises, but 
we are intrigued by the government’s 

acknowledgement that “[w]hen it 
comes to compliance, there is no 
one-size-fits-all program.” Id. at 57. 
Companies are encouraged to design 
programs that will reflect their cul-
ture, address their individual needs, 
and contemplate the particular risks 
associated with their business. In the 
end, the most important inquiry is, 
“Does it work?” Id. at 56.

Based on experience designing 
and running compliance programs 
in-house and assisting companies 
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as outside counsel, we offer some 
thoughts about “what works.” We 
evaluate the government’s hallmarks 
and try to distill them into practical 
takeaways. We also identify a tenth 
attribute, which we call “embedded-
ness.” It considers whether compli-
ance activities have been embedded 
inside the business, where they are 
more likely to be effective — or lay-
ered on top, weighing the business 
down. Embeddedness reflects the 
reality that accountability for com-
pliance must rest with the people 
doing operational work. This is cru-
cial to achieving the ultimate goal 
— helping the corporation to man-
age legal and regulatory risks and 
safeguard integrity, without sacrific-
ing a high performance culture. 
WHat is tHe coMPliance 
function?

Generally, “compliance” refers to 
the efforts by a company to maintain 
substantial compliance with the laws 
and regulations that govern its op-
erations, wherever it does business. 
That sounds like Legal’s responsibil-
ity, and for many businesses it is. 
However, for large corporations in 
the most highly regulated industries, 
such as financial services and phar-
maceuticals, and for multinationals 
struggling to expand their business 
in a competitive global economy, 
like Wal-Mart, compliance is not 
so simple. To instruct thousands of 
employees undertaking highly regu-
lated (and often highly scrutinized) 
tasks concerning the right and 
wrong ways to conduct business is 
an enormous undertaking; yet, that 
is just where the work begins.

The Compliance Department 
must then monitor the company’s 
operations to assess progress and 
protect the corporation against in-
evitable violations, inadvertent and 
otherwise. All of this work is under-
taken within an environment made 
all the more difficult by unrelenting 
financial pressures, ruthless interna-
tional competition, and enigmatic 
cross-cultural differences. It is no 
surprise that companies like GSK 
and Wal-Mart find themselves in the 
government’s crosshairs. 

The government’s Guide ac-
knowledges that “individual compa-
nies may have different compliance 
needs depending on their size and 
the particular risks associated with 
their businesses.” Id. at 57. In that 
spirit, the nine hallmarks should be 
seen as component parts of a larger 
system, each of which may be ad-
justed to meet a company’s individ-
ual circumstances. 
1. Commitment from Senior 
Management

While DOJ/SEC are right to insist 
that compliance “must start at the 
top” with the board of directors and 
executives, that top level commit-
ment must be more than mere lip 
service. Few long-term benefits will 
be derived from compliance pro-
grams that are “strong on paper” but 
short on actual implementation. 
2. Clear, Concise, and Accessible 
Policies and Procedures

To drive accountability, companies 
must promulgate policies and pro-
cedures that are “clear, concise, and 
accessible.” Id. Programs built on le-
galese and technical SOPs often cost 
less to develop, but you get what 
you pay for — employees rarely read 
them, let alone take them to heart. 

There is no substitute for build-
ing policies and procedures from 
the ground up by involving those 
governed by these materials in their 
initial development and ongoing 
maintenance. The result will be an 
employee base that is more mean-
ingfully “bought into” rulebooks and 
processes that reflect the company’s 
actual business operations and risks, 
rather than merely a lawyer’s sense 
of that business. Once those mate-
rials have been developed, don’t let 
them sit on the shelf. Make them 
easily accessible and searchable by 
electronic means, so that no employ-
ee may claim she didn’t understand, 
or couldn’t find, the rules. 
3. Oversight, Autonomy, and 
Resources

Although the government pre-
fers — perhaps at times may man-
date — having a separate compli-
ance function, where the Compliance 
Department is housed and how the 
function is structured must fit a com-
pany’s culture, risk profile, and the 
circumstances under which it oper-

ates. The primary goal is ensuring 
that the company’s management 
team respects the ability of the senior 
compliance professional(s) to com-
municate directly with the company’s 
governing authority, such as the CEO 
and members of the board of direc-
tors, and to escalate credible concerns  
to those levels, if appropriate. 
4. Risk Assessment

“DOJ and SEC will give meaningful 
credit to a company that implements 
in good faith a comprehensive, risk-
based compliance program, even if 
that program does not prevent an 
infraction in a low risk area because 
greater attention and resources had 
been devoted to a higher risk area.” 
Id. at 59. Taken at face value, this is a 
valuable statement from the DOJ be-
cause it suggests realistic acceptance 
of the fact that compliance is an im-
perfect endeavor. A company that 
builds a smart compliance program 
within its business and focuses it in 
good faith on key risks is more likely 
to prevent or discover major viola-
tions than a company that imposes a 
technical, rules-based program on its 
business, driving bad actors or viola-
tive activities underground. 
5. Training and Continuing 
Advice

The standard of “clear, concise, 
and accessible” for policies and pro-
cedures should also apply to compli-
ance training. In most companies, this 
requires a multi-functional effort, in-
cluding representatives from Human 
Resources, Communications, and 
each affected operations team. No 
person or function should be exempt; 
however, a risk-based approach will 
result in more training resource being 
applied to the highest risk areas. 

The second component — con-
tinuing advice — is equally critical, 
especially for companies with small-
er budgets to invest in the latest e-
training tools. Even if littered with 
case studies, compliance training 
will never anticipate every risk sce-
nario. Compliance programs should 
be structured and staffed so that, 
when business operational teams 
have questions or concerns, they 
have somewhere to go for guidance 
— before those questions ripen into 
complaints or whistleblowing. 
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6. Incentives and Disciplinary 
Measures

A graduated discipline policy rec-
ognizes that not all compliance vio-
lations are equal. They range from 
inadvertent, technical mistakes to 
whopper legal violations, and each 
should be dealt with proportionate-
ly. It is easy for companies to put 
such a policy in place, but many do 
not. Do not neglect this opportunity 
for quick and easy improvement. 

It is more difficult to incentivize 
compliance leadership. However, 
nothing speaks louder than the deci-
sion to incorporate compliance met-
rics into performance reviews and 
compensation decisions from the 
shop floor all the way to the executive 
suite. By doing so, companies reward 
actions and innovations that protect 
and advance the company’s reputa-
tion, thereby reinforcing the relative 
importance of corporate integrity.
7. Third-Party Due Diligence 

Although third-party due dili-
gence is an important component of 
an effective compliance program, it 
is better understood, and sold more 
effectively, as a fundamental good 
business practice. 

Yet, the government’s enforcement 
record reflects that many companies 
not only neglect this diligence, but 
actually deploy third parties, includ-
ing agents, consultants, and distrib-
utors, to conceal corrupt business 
practices. To prevent this, an effec-
tive compliance program will insist 
that appropriate risk-based dili-
gence takes place prior to contract-
ing, and then will provide assistance 
in getting the diligence done. Just as 
importantly, it will educate employ-
ees and agents concerning the legal 
and ethical standards to which they 
will be held accountable. 
8. Confidential Reporting and 
Internal Investigation

The most effective way to stay 
out of the government’s crosshairs 

is to foster a culture that encourag-
es employees to report compliance 
concerns or misconduct internally, 
rather than take those disclosures 
directly to the government as a whis-
tleblower. This requires that mecha-
nisms for internal disclosure, such as 
anonymous hotlines or ombudsmen, 
be conspicuous, accessible and easy 
to use. They must also be supported 
by credible guarantees of responsive 
follow-up, appropriate confidential-
ity, and protection from retaliation. 
9. Continuous Improvement

Compliance is dynamic. Laws, 
regulations, and business standards 
change. Government enforcement 
priorities shift. And, perhaps most 
critically, businesses evolve, with in-
creasing risks in some areas and di-
minishing risks in others. Compliance 
programs must adapt accordingly. To 
drive continuous improvement in a 
well-functioning, risk-based compli-
ance program requires both real-
time monitoring systems and tradi-
tional spot audits. The monitoring 
systems should produce practical 
compliance Key Performance Indica-
tors (KPIs), demonstrating whether 
compliance resources are being al-
located effectively. The audits should 
be targeted at key risk activities, en-
suring that companies stay smart and 
avoid complacency. 
10. Embeddedness

We submit “embeddedness” is a 
worthwhile tenth component. An 
embedded compliance program is 
integrated with the business, col-
laborating with functional teams on 
operational support requirements, 
and with more senior managers on 
how to evaluate strategic risks and 
allocate resources accordingly. 

Too often, this is not the case. An 
adversarial relationship may even 
exist between compliance depart-
ment and the business, causing Com-
pliance to become the department 
of “No.” Then, when the company 
comes under pressure to strengthen 
compliance, adding more compli-
ance resources and autonomy take a 

situation from bad to worse. In their 
zeal to demonstrate enthusiasm for 
“doing the right thing,” executives 
build a compliance monster that 
consumes corporate resources and 
may even foster dissent and distrust 
in the organization. 

The first step toward preventing 
this outcome is to acknowledge 
that, just as the finance department 
is not expected to generate revenue, 
one should not expect Compliance 
to ensure operational employees 
always follow the rules. Only the 
employees themselves can provide 
such assurance. 

Embedding compliance within 
the business brings the compliance 
program closer to real business dy-
namics, improving risk assessment 
and monitoring. It also diminishes 
adversity, repositioning compliance 
professionals as “best practice con-
sultants,” rather than internal police 
officers, as they collaborate with 
their business colleagues on achiev-
ing corporate integrity. 

conclusion
By these recommendations, we 

certainly do not mean to diminish the 
compliance role. To the contrary, the 
approach outlined here only works if 
compliance professionals have mean-
ingful independence and are highly 
respected in the organization.  “Com-
pliance cannot ensure compliance.” 
With that understanding in place, 
companies will be able to assess 
what resources and systems their 
compliance department requires to 
support and monitor the business in 
pursuit of the shared objective of a 
culture of compliance contributing to 
a high performance business. 
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